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From: Theresa Noble Hill

Sent: Thursday, October 18, 2007 4:58 PM

To: Trevor Hammons; 'Sharon Gentry'

Cc: Mann, Dara D.; 'Nicole Longwell’; Bond, Michael R.; Vicki Bronson
Subject: re: Follow-up Meet and Confer Today

Trevor and Sharan,

1 am writing to confirm our discussions this afternoaon during our meet and confer that was continued from October
10, 2007.

We will continue the ODAFF on-site document production in Oklahoma City at 11:00 a.m. on Monday, October
22, 2007.

We will review documents at ODAFF's Tahlequah office on Thursday, October 25, 2007 at 9:00 a.m. Priorto
Thursday, Sharon will confirm for us an approximate quantity of documents and whether we need to bring boxes.

You did not have any more information concerning our identified deficiencies in the Tourism production. We
understand that you will provide us with an index indicating which Tourism documents are responsive to which
discovery requests no later than Oct. 26, 2007. We understand that you will provide a privilege log, if necessary,
by that date alsa.

We understand that you will provide the index of responsive decuments and privilege log for the Department of
Wildlife Conservation by Oct. 26.

We understand that you are hopeful that we can set up an on-site document review at the Department of Mines
during the first two weeks of November. If at all possible, we would prefer the first week of November.

We understand that you will produce some documents from the Department of Health by Monday, October 22,
2007. However, due to problems with obtaining documents from this agency, you will continue to determine
whether there are additional documents available and produce any remaining documents by December 1, 2007.

Please let me know if we have misunderstood or misstated our conversations today.

Theresa N. Hill

Rhodes Hieronymus

OKLAHOMA

Telephone: 918/582-1173

Facsimile: 918/592-3350

thill@rhodesokla.com

CONFIDENTIALITY NOTICE: This e-mail message including attachments, if any, is
intended only for the person or entity to whichit is addressed and may contain
confidential and /or privileged material. Any unauthorized review, use, disclosure
or distribution is prohibited. If you are not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original message.
if you are the intended recipient but do not wish to receive communications through
this medium, please so advise the sender immediately.
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From: Trevor.Hammons@oag.ok.gov [mailto: Trevor.Hammons@oag.ok.gov]
Sent: Friday, October 26, 2007 4:46 PM

To: Theresa Noble Hill

Subject: RE: re: Follow-up Meet and Confer Today

Theresa,

We consider this our "production” from the Department of Heatlh. It is both ESI and hard copy. We will confirm
by December 1, 2007 (probably much earlier than that) that there are no more responsive documents at the
department of health. | will be transmitting ODWC and Tourism relevancy logs and a revised OSE log shortly.

OSRC will take more time because we have done multiple productions with multiple logs at that agency.

J. Trevor Hammons

Oklahoma Ofiice of the Attorney General

Environmental Protection Unit

313 N.E. 21 5t

Office: (405) 522-2801

Fax: (405) 522-0608

CONFIDENTIALITY NOTE:

This e-mail message is intended for the personal use of the recipient(s) named above. If you are not an intended
recipient, you may not review, copy or distribute this message. If you have received this communication in error,
please notify us immediately and delete the original message.

"Theresa Noble Hill” <THill@rhodesokla.com> To "Trevor Hammans" <trevor_hammons@eag.state.ok.us>, "Sharon Gentry”
«<SGentry{@riggsabney.con>
10/26/2007 04:18 PM cc “Mann, Dara D." <DMann@faegre.com>, “Nicole Longwell” <nlongwell@mhta-

law.com>, “Bond, Michael R." <Michael. Bond@KutakRock.coms, "Vicki
Bronson" <vbronson@cwlaw.com>, "Gary D. Barber*

<GBarber@rhodesokla.com>, "Lori A. White" <lwhile@rhodesokla.com=
Subject RE: re: Follow-up Meet and Confer Today

o S I P A 4N gy




Case 4:05-cv-00329-GKF-PJC  Document 1344-2 Filed in USDC ND/OK on 10/29/2007P Pq)gef% of 65
age 2 0

Trevor and Sharon,

We received your CD relating to the Department of Health. Do you consider this an ES! production or hard-copy
production? Do you expect to make an additional production, (ES! or hard-copy) by December 1, 2007? Please

provide clarification of the status of the Department of Heaith hard-copy and ES! productions. Thank you.
Theresa

--—-Original Message-—--

From: Theresa Nable Hill

Sent: Thursday, October 18, 2007 4:59 PM

To: Trevor Hammons; 'Sharon Gentry'

Cc: Mann, Dara D.; 'Nicole Longwell'; Bond, Michael R.; Vicki Bronson
Subject: re: Follow-up Meet and Confer Today

Trevor and Sharon,

I am writing to confirm our discussions this afternoon during our meet and confer that was continued from October
10, 2007.

We will continue the ODAFF on-site document production in Oklahoma City at 11:00 a.m. on Monday, October
22, 2007.

We will review documents at ODAFF's Tahlequah office on Thursday, October 25, 2007 at 9:00 a.m. Prior to
Thursday, Sharon will confirm for us an approximate quantity of documents and whether we need to bring boxes.

You did not have any more information conceming our identified deficiencies in the Tourism production. We
understand that you will provide us with an index indicating which Tourism documents are responsive to which
discovery requests no later than Oct. 26, 2007. We understand that you will provide a privilege log, if necessary,

by that date also.

We understand that you will provide the index of responsive documents and privilege log for the Department of
Wildlife Conservation by Oct. 26.

We understand that you are hopeful that we can set up an on-site document review at the Department of Mines
during the first two weeks of November. If at all possible, we would prefer the first week of November.

We understand that you will produce some documents from the Department of Health by Monday, October 22,
2007. However, due to problems with obtaining documents from this agency, you will continue to determine
whether there are additional documents available and produce any remaining documents by December 1, 2007.

Please let me know if we have misunderstood or misstated our conversations today.

Theresa N. Hill

or distribution is prohibited. It you are not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original message.
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If you are the intended recipient but do not wish to receive communications through
this medium, please so advise the sender immediately.
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Overview:

The objective of this project was 1o quantify the number of poultry specific Brevibacteria
biomarker gene copies contained in water, soil, and/or litter samples using quentitative polymerase
chain reaction (gPCR). The client is Camp, Dresser and McKee. Table | describes the sample matrix =~
and the condition of the samples upon arrival to the analytical laboratory. i
Table 1. Description of samples and volume or mass filiered for DNA extraction. {

Mairix~Date Condition Volume Filtered (L) or
Sumple ID Samgpled Received/Observotions ivfnss Extracted (g)
EOF-spr-010-5-9-06 Waler—3/9/06 Cold/boitle intact 40 mL
EOF-spr-17A-01-5-1-06 Water-5/1/06 Cold/battie intnet 30 mL
EOF-5pr-023-6-18-06 Water-6/1 8/06 Cold/botiz intaet 25 mL
LAL]6-5PR2-7-18-06 Water-7/18/06 Cold/bottle intact 100 mb
LAL16C-2-7-18-05 Soil-7/18/06 Cold/sealed bag 035p
LAL11C-2-6-28-06 Soil-6/28/06 Cold/sealed bog 0.57p
HF516-BF1-01-6-13-06 Water-6/15/06 Coldfoetile inact 400 mL
SALspr-6-28-06 Water-6/28/06 Cold/bottle intact 150 mL
LAL15-3P2-7-11-06 Water-7/11/06 Cold/bottle intact 250 mL
RS-PRICEcrk-01-4-29-06 Water-4/29/06 Cold/bottie intact 150 mL
RS-574-BIO Water Cold/bottle intact 200 mL
Lk04-0-01-5-16-06 Water-5/16/06 Cold/hottle intact 250 mL
HF52BA-BF1-01-6-15-06 Water-6/15/06 Cold/bottle intact 400 mL
Rs-1-01-8-8-06 Waler-8/8/06 Cold/bottle intact 500 mL
FAC-01A-1 Liter-2/2/06 Cold/senled bag, 025g
FAC-01A-2 Liner-2/2/06 Cold/scaled bap 0.35g
FAC-01A-3 Litler-2/2/06 Cold/sealed bap 035g
FAC-01A-4 Litler=2/2/06 Cold/senled bag 0.25¢
FAC-01A-3 Litter-2/2/06 Cold/senled bag, 033g
FAC-01B-1 Liter-2/2/06 Cold/sealed bag 0.25g
FAC-01B-2 Litler—2/2/05 Cold/senled bag 0.35g
FAC-C1B-3 Litter-2/2/06 Cold/scaled bug 025 g
FAC-CIB4 Litter—2/2/06 Cold/scaled hag 023 g
LALS-A-2-6-19-06 Soil-6/19/06 Cold/senled bag 025 g
LAL16B-2-7-18-06 Soil-7/18/06 Cold/ sealed bag 025g
RS-90i-BIiO Water—8/9/06 Cold/ boule intacs 250 mL
LAL16-GW2-7-18-06 Waler—7/18/06 Cold/bottle inact 250 ml.
CollinsWell#1.7-7-06 Water-7/7/06 Cald/bottle intact 250 mL
66783-7-26-06 Waler-7/26/06 Cold/boitle jntact 00 mL
LK-01-0-01-8-9-06 Waler—8/9/06 Cold/boitle intoct 300 mL
Hester-498-8-10-06 ‘Woter-8/10/06 Cold/bottle intact 230 mL

STOK0029428
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The samples arrived in good condition at 4 deg C, All samples were received within 24 hours of
sample collection. Upon arrival, the samples were filtered and frozen for storage at -80 deg C until the DNA
extraction was performed. Following DNA extraction, the samples were first subjected to polymerase chain
reaction (PCR) using universal bacterfal probes in order to verify amplifiable DNA was present in the sample.
{n addition, for the 165 rRNA gene, o “nested” qPCR approach can be applied in which the universa! bacterial
PCR-amplified DNA is used &s the template in a QPCR reaction. Although the results from the nested gPCR
cannet be quantified per se, they can be used to lower the detect [imit for the gPCR in order 1o determine if the
poultry specific Brevibacteria biomarker gene is present at concentrations lower than the method detect limit
(MDL) using the groundwater DNA extractions, The results of these studies are described here.

Methods:

DNA Extraction. For soil and/or litter samples, DNA was extracted from 0.25 g of soil or litter using
the FastDNA®SPIN® Kit for Soil protoeol. For surface water shipped to the laboratory, between 100 and
1,000 mL of groundwater was filtered through e Supor-200, 0.2 pm filter. The filters were frozen at -80 deg C
and then shattered. Next, each sample tube was amended with 2 mL of DNA-free waler, vortexed vigorously
for 15 minutes, and the liquid volume was partitioned into DNA extraction tubes. DNA extractions were
performed using the FastDNA®SPIN® Kit for soil according to the manufncturer’s instructions. All DNA
extractions were cleaned using an ethanol precipitation method, Community DNA was eluted in nuclease-fres
water (50 uL) and stored at -20 deg C.

Amplification of Bacterla. The PCR was used lo amplify nearly full-length 165 rDNA genes from
Bacteria, Each 25-pL PCR reaction included 1 X PCR buffer, 1.5 miM MgCly, 0.5 uM each 8F forward and
907R reverse primer, 1 u/50ul. Taq DNA polymerase, 0.2 mM dNTP, | uL template DNA, and 20 uL
molecular-grade water. Amplification was performed on & MJ Research Peltier Gradient thermocycler using
the following regime: 94 deg C (5 min) followed by 30 cycles of 94 deg C (1 min), 53.5 deg C (! min), and 72
deg C (1 min 50 sec), The reaction was finished with an additional 7 minutes at 72 deg C, PCR products were
examined by UV light in a [% agarose gel stained with ethidium bromide to confirm specificity of the
amplification reactions,

Sepharose cleanup. Any sample not amplifying in the PCR was processed through a Sepharose CL~
4B (Sipma-Aldrich) size exclusion gel chromatography cleenup. Briefly the micro-bio spin columns {(Bio-
Rad) were packed with sterile Sepharose CL-4B and washed with Tris-HCI buffer (pH B). Sample was added
10 the packed get column and eluted by spinning in a micro-centrifuge.

Detection of a Poultry Specific Brevibacteria Bimnarker. The qPCR methods for assessing the 165
rRNA pene are very sensitive in detecting specific DNA frapments, The detection limit for the methods used
is approximately 6 gene copies per uL of the DNA extraction. Biomarker DNA was cloned into a plasmid was
used as the source of the quantitative standards used in the analysis. Plasmid DNA containing the target 168
rRNA gene from the poultry specific Brevibacteria biomarker was purified and quantified fluorometrically.
Based on the known size of the plasmid and insert, DNA concentrations were converted ta insert copy
numbers. A dilution series spanning seven orders of magnitude was generated using known concentrations of
each plasmid. Amplification and detection of the DNA was petformed using the MJ Chromo-4 System. The
accepiance criterion for the standard curve is a linear R? value of greater than 0.995,

To determine qPCR results, sample DNA diluted to a final concentration of 15 ng/5ul. DNA was
combined with following reagents 1o reach a final concentration of 1 X SYBR Green Master Mix, 0.5 uM
157F end 727R primer and water to reach 20 uL and 5 uL of diluted sample DNA. Amplification was
performed on the M} Research PTC-2004 thermocylcer using the following regime: 50 deg C (2 min), 95 deg
C (L5 min), 40 cycles of 95 deg C (30 sec), 60 deg C (1 min), plate read and 50 deg C {3 min). The melting
curve wis determined using the following protocel: heat from 60 deg C to 90 deg C by 0.3 deg C increments,

STOK0029429 -
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and helding for 5 seconds before reading the fuorescence of the samples,

Nested qPCR resulis were determined by purifying the PCR products using the QJAquick PCR
Purification Kit, as per the manufacturer's protocol, and then running the purified samples through qPCR, as
described above,

0OA/QC Regiiiremenis. To determine if and where potential contamination or interference pecurred
during sample processing, positives and reagent blanks or negatives and matrix spikes of the PCR and gPCR
samples were prepared, A positive control consisting of pure DNA (known to amplify by specific DNA
primers) was used for the PCR and gPCR procedure. A matrix spike eonsisting of pure DNA (known to
amplify by specific DNA primers} wrs used for the PCR and qPCR procedure, Negative controls consisted of
water-only blanks for the PCR and qPCR procedure. The qPCR reactions were run in triplicate far esch
sumplz to determine the reproducibility of the method.

B STOK0029430 L
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SOP: 5-3
Standard Operating Procedure Revision: 2"
I Manure Sampling for DNA Analysis Initial Date: 4/26/2006
Last Revised: 2/6/2007
Pape ]l of

Prepared: Review: ___Roger Olsen

Approved; Date Approved: __2-06~0 %

1.0 Overview and Application

This standard operating procedure {SOF) describes field procedures used for collection of
fecal matter for identifying the types and abundance of bacterial DNA. The baclerial DNA is
first amplified by polymerase chain reaction (PCR), then digested with a restriction enzyme.
The enzyme cuts DINA strands into different stze fragments whose length is dependent upon
the DNA sequence, and the Jast (terminal) fragment is labeled for detecton, Each terminal
fragrnent length is represents approximately one bacterial species, This program is designed
to identify DNA fragments from bacteria that reslde in fecal material from various animals,
including cattle, swine, ducks, geese and humans,

2.0 Selection of Sampling Locations

Sample locations will be selected from farins, wildlife areas, septic clean-out trucks, or
wastewnler treatment plants as appropriate. The following sources of fecal matter will be
targeted for collecion.

1. A total of 10 fields where beef cattle are actively grazing; preferably five
fields within the basin and five fields outside the basin,

2. Atwtal of 2 dairy cattle milking barns; preferably in the basin, tut could
be outside of the basin (close to the baain as possible),

3. A total of 2 swine facilities; preferably in the basin, but could be outside
of the basin (close to the basin as possible),

4. A total of five active geese landing areas; preferably in the basin, but
could be outside of the basin (lose to the basin as possible),

5. A towl of five active duck landing areas; preferably in the basin, but
could be outside of the basin (close to the basin as possible),

6. A total of three septic clean out trucks; preferably all in the basin, butat a
miniraum at least cone sample in the basin,

7. A total of three small wastewater treatment plan influent locations;
preferably all in the bagin, but at 8 minimum at least one in the basin.

CDM Standard Operating Procedures

STOK0020854
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10

11,

The locations should contain the following information for each assodated Farm,/ Facility:
1.

Name of Farm,/ Facility owner and Farm/Pacility contact person,

2. Physical address and location (section-township-range) of Facility,
3
4, Contact phone number of Farm/Facility owner or Farm/ Facility contact

Contact address of Farm/ Facility owner or Farm/Facility contect persen,

person,

. ‘Whether or not one or more samples can be accessed at the Farm/Facility,

The physical location of each sample collection site(s} - record
coordinates (latitude and longitude) of documented location (eg, corner
of a field),

Estimate of number of animals at sample collection site or number of
facilities serviced by wastewater treatment plant or septic clean out truck,

Estimate of the amount of feces available at the sampling site,

Estimate of when the feces was deposited; e.g., was the animal observed
while it was defecating,

Observation as to whether any chicken litter application has occurred at
the sampling feld/site,

Estimates of amount, rate, and date of Litter treatment applied to the site,
if applicable, and information as to amount, rate and dates of application.

Site selections will be made based upon availability.

3.0 Sampling Documentation

3.1 Sampling Log Book and Sampling Forms
1

2

A Sampling Log Book and Sempling Forms shall be maintained.
Fages in the Sampling Log Book will reference specific sampling forms by
uss of the Sample Identification. ‘

The Sampling Log Book shall be bound and shall be constructed of
waterproof paper.

Entries in the Sampling Log Book or on the sampling form shall be made
in black permanent ink,

5, Each page of the Sampling Log Book shall be dated.
6. The preparer shall initinl each page of the Sampling Log book.

Standard Operaling Procedures

STOK0020855
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Last Revised: 2/6/2007
Page 3 of 9

7. For each lomtion sampled, the [oHlowing information shall be recorded in
the Sampling Log Book or on the sampling forms:

a. Name, address and phone numnber of the Property /Facility
owner,

b. Identification of the Property /Pacility (MAN),

c. Name, address and phone number of the Properfy/ Facility
operator,

d. Fapplicable, name, zddress and phone rumber of the Integrator
respansible for the Property/Facility,

e, Ifapplicable, the amounts, rates and dates of prior
lifter/ manure applications to specific fields at the
Property/Facility {confirm State Reposts),

£, Ifapplicable, the existence of prior soil sampling data for the
praperty (yes or no),

g. The water supply for the Praperty/Facility,

h. The legal description {qir-gtr-gtr-sec-twp-rng) of the property
related to the Property/Facility,

. i Information as to any fertilizers, chemicals or seil amendments
added during the last five years,

j. Specific information Jisted within this protocol,

k. Sketch mep of each property/ facility with approximate
dimensions; indicate local features on the sketch (vegetation,
water bodies, adjacent felds, location of poultry houses, roads,
old fence xows, livestock feeding areas, livestock grazing nreas,
etc); dimensions and features can also be placed on the nerial
photographs,

1. Land slope of property/facility,

m. Distance to nearest water bady,

n. Notes on weather (temperature, wind, last precipitation event,
etc),

o. Type of vegetation currently on the LAL, if any, and any known
vegetation grown in post B years,

CDM Standard Operating Procedures

STOKO0D20856
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Standard Operating Procedure Revision: 2

Manure Sampling for DNA Analysis Initial Date: 4/26/2006
Last Revised: 2/6/2007
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p- Use of adjacent felds, and;
y. Other information as appropriate or relevant.

3.2 Photographic Record

A photographic record shall be made and maintained for all sampling activities on the
MAN. All photographs made shall be time and date stamped.

3.3 Chain-of-Custody

A Chain-of-Custody shall be prepared for each set of samples transferred to the analytical
laboralory, North Wind, Inc. in Ideho Falls, ID {see section 7).

The Chain-of-Custody shall, at &8 minimum, contain the following information:

1. The project name, Illinois River Watershed Manure DNA
Sampling,
2. Name of person or entity collecting samples,

3, Bignature blocks with dates and times for all persons having
custedy (sampler, shipper, processing laboratory, eic),

4. For each sample related to a Chain-of-Custody:

a. The unique numeric identifier on the submitted sample
container/bag (see subsequent section 6)

b. The date and time the sample was collected,
¢. The sample “matrix” (Manure}.

40 Manuwe Sampling

41 Manure Locations (MAN)
411 Permissible Manure and Weather Conditions

1. Munure must be fresh. Sample should be from the interior of
manure piles.

2. Manuse should not be sampled during precipitation events.
412 DBeef Cattle Sampling Arcas

Manure samples will be collected from a total of ten fields actively grazed by cattle. Five
locations will be from fields within the IRW. If available, both fields with and without litter
application will be sampled. Five locations will be from fields outside the IRW and, if

CDM Standard Operating Procedures
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possible, from fields with no litter application, Two composite samples will be collected from
each fleld, Bach composite sample will consist of samples from ten fresh manure piles, Inall,
twenty composite samples will be collected.

413 Dairy Cattle Sampling Areas .

Manure samples will be collected from the clean out slurry of four mitking barns. If possible,
two barns handling catte fed by grazing and two barns handling grain-fed cattle will be
sampled. The clean out sharry must consist of that day’s droppings. The samples must be
collected From waste stream before the collection ponds. Inal, four samples will be collected.

414 Swine Sampling Areas

Manure samples will be collected from the clean out slurry from two swine facilities, The
clean out shurry must consist of that day’s droppings. The samples must be collected from
waste stream before the collection ponds. In all, two samples will be collected.

415 Duck Sampling Areas

Manure samples will be collected from up to five landing or residence areas. Sampling
locations will be from wildlife areas, golf courses, or local ponds. Two composites will be
collected from each landing/ residence area, Composites will consist of ten swabs or direct
feca! samples each, if possible. In all, ten samples will be collected.

41.6 Geese Sampling Arcas

Manure samples will be collected from up to five Janding or residence areas. Sampling
locations will be from wildlife areas, golf courses, or local ponds. Two compogites will be
collected from each landing/residence ares. The Jocations may be co-located with the duck
locations; however, the samples have to be distinctly separate between species. Compaosites
will consist of ten fecal samples each, if possible, In all, ten samples will be collected.

417 Human Waste Samples

Human sewage samples will be collected at two sources: septic clean out trucks and influent
to wastewater treatment plants, Sewage samples will be collected from three separate septic
clean out trucks. The samples should be collected at the pump out facility after at least several
homes have been visited. The sample should be collected after the pumping has been in
progress and the waste in probably mixed.

Sewage samples will be collected from the plant influent at three different wastewater
treatment plants. The plant operator will determine the best way to collect a representative
influent sample which has not been subject {o treatment. Waslewaler treatment plants will be
selected that donot have contribution from industries which could contribute poultry or other
animal waste products (i.e. processing plants).

CDM Standard Operating Procedures
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In all, six human waste samples will be collected,

42 Collection and Handling of Samples

Sampling personnel will wear disposable, sterile gloves at all times when collecting fecal
samples and will change gloves before they collect each new fecal sample.’ Samples will either
be pre-composited samples (Le. dairy caitle, swine, and human samples) or will be
composited in the Geld (beef catile, duck, and geese). All samples will be collected into 20
milliliter, sterilized, polystyrene, round bottom tubes, Bach tube will cantain 10 mL of 20 %
glycerol solution (added to the tube by the Iaboratory). Pre-composited samples will be
collected directly into the tubes (approximately 2 - 10 grams). For the samples to be
composited in the field, ten aliquots will be sampled using a sterilized, disposable,
polystyrene spatula, A similar sized sample (1 -2 grams) from each individual stool will be
placed into one tube. The contents will then be mixed in the field by shaking the iube
containing the glycerol/waste mixture. If swabs (sterile, cotton-tipped applicators) are used to
collect duck feces, all the swab tips (ten) will be placed into the same round botiom tube. The
tips will be cut from the attached plastic tube (or stick) using scissors (sterdlized by cleaning
+with an alcoho] wipe before use). Labels will be placed on the tubes and secured with
transparent tape. The tubes will be placed inside individual resealable plastic bags. The bags
will be placed in a cooler containing dry ice before leaving the property/ facility where the
sample was collected. The samples must be frozen prior to being shipped to the analytical
Jaboratory. If the samples have not been frozen by exposure to the dry ice, they shall be placed
in a freezer unt} freezing is complete. Samples will remain frozen until immediately prior to
shipping. Samples shall be placed in a cooler with standard jce and shipped pricrity overnight
to the analytical laboratory.

4.3 Field QA/QC Samples (Manure)
1. Duplicates: no field duplicate samples will be created since samples will be
composite samples.
2, Blind Standard: no blind standards will be submitted for this particular program.

3. Decontamination Blank: no decontamination blanks will be generated for this
particular program as all collection equipment will not be reused between samples.

4. Field Blanks: field blanks will be collecied at a rate of one per twenty or per sample
shipment, Field blanks will be collected by one of three methods.

2. Dairy Cattle, Swine, and Humnns - one field blank associated with ene of
these locations will be collected by opening the screw top cap and
irmmediately replacing the cap. The tube will contain the glycerol from the
laboratory,

COM Standard Operabing Procedures
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b. Beef Catfle and Geese - one field blank associated with one of these
locabions will be collected by opening a packet contzining a sterilized
collection spatula and placing it directly into the sczew cap tube containing
the glycexol.

c. Duck - one field blank associated with one of these Jocations will be
collected by placing a swab tip directly into the screw cap tube containing
the glyceral.

4.4 Decontamination Procedures

Sampling equipment will be one time use. No equipment decontamination is anticipated.
Only the scissors will be rensed and these will be cleaned with an nicohol wipe batween
sampling sites.

1f appropriate, bio-security decontamination measures will be implemented. All waste
generated during the sampling procedure will be placed in disposable trash bag and placed in
a container where the waste will be bransported to a sanitary landfitl

5.0 Person(s) Collecting Samples and Observing Sampling

Personnel from CDM or Lithochimeia will conduct the manure sampling from each MAN.
CDM personnel will process samples, chain-of-custody, coordinate shipping, etc.

6.0 Identification of Samples
Identifying information to be recorded on the sample label for DNA Manure samples:

1. Beef Cattle: Alphanumeric identification will consist of MAN-BC-1, MAN-BCG-2 etc.
The log book will be nsed to recoxd the facility/ property and location of each
composite sample,

2. Dairy Cattle: Alphanumeric identification will consist of MAN-DC-1, MAN-DC-2
etc. The log book will be used to record the facility/property and location of each
composite samnple.

3. Swine: Alphanumeric identification will cansist of MAN-SW-1, MAN-SW-2 etc.
The log book will be used to record the facility/ property and location of each
composite sample.

4. Duck: Alphanumeric identification will consist of MAN-DK-1, MAN-DK-2 etfe.
The log book will be used to record the facility/ property and location of each
composite sample.

5, Geese: Alphanumeric identification will consist of MAN-G5-1, MAN-GS-2 ete. The
log book will be nsed to record the facility / property and location of each
composite sample.

CDM Standard Operating Procedures
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6. Human: Alphanumeric identification will consist of MAN-HM-1, MAN-HM-2 etc.
The log book will be used to record the facility/ property and location of each
composile sample,

7. Ifnecessary, an alphanumeric identification will be sssigned to a subarea if more
than one sample is collected from the same facility /property: A, B, C, D efc. I

B. The following sample numbet is an example of 2 manure sample laken from Beef
Catile fleld number 5, sampling area B:

MAN-BC-5-B

9. For samples submitted to the analytical Inb, additional alphanumeric identification
of the type of sample will be added to the end of the identification number.

a. F=Field Blank
10. Date of sarple collection (only on chain-of-custody),
11. Time of sample collection (only on chain-of-custody),
12 Initials of the person collecting the sample (only on chain-of-custody).

7.0 Shipment of Samples to the analytical laboratory

1. Shipping coolers will be packed such that samples are stored with standard ice
placed in double-bagged resealable plastic bags, The shipping coolers shall be
insulated protective containers.

2. If possible, samples shall be shipped immediately via overmnight shipment to the
analytical laboratory. The laboratory address is:

Idaho State University

Department of Bilegical Scences- MRCF
Attn: Erin O'Leary-Jepsen

650 Memorial Drive
Pocatello 1D 83209-8007
208-282-48%0

3. Inno event, shal| samples be held more than 24 hours before shipment unless they
are frozen.

4, Samples shall be sent to the laboratory under a Chain-of -Custody.

5. A custody seal will be place on the cutside of the container across the area between
the lid 2nd the container. The custody seal will be signed.

com Standard Operating Procedures
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6. The Chain-of-Custody shall be sealed in a plastic bag and placed within the
insulated protective container holding those samples to which it refers.
8.0 Analytical

8.1 Artalyti}:al Protocols

Analyses are being conducted by Tamzen W. Macbeth (208-528-8718), North Wind, Inc., 1425
Higham St., Idaho Falls, ID 83402. Analytical protocols are provided in a separate dorument.

8.3 Data Reporting
1, Data from the laboratary shall be reparted in both electronic and paper reports.

2. Daka reports shall indude all quality control data generated, induding results for
duplicates, blanks and spikes, as applicable.

3. Data reports shall include a copy of the Chain of Custody accompanying each set of
samples submitted
9.0 Bio-security, Decontamination of Equipment and
Personal Protective Equipment
All persons engaged in sampling, observing sampling or documenting sumpling under this
protocol shall follow appropriate bio-security precautions.
91 Manure
To the extent possible, disposable sampling equipment should be used.

Any reusable sampling equipment shall be decontaminated using a non-phesphate delergent,
bleach and three de-ionized water rinses between Sampling Areas. No reusable equipmentis
currently anticipated.

9.2 Health and Safety Plan:

The overall health and safety plan for the project will be nsed for this sampling protocol and
will be reviewed by all samplers.

10.0 Revised Dates®

The following revision dates are applicable fo this SOP:

Revision 1 -July 11, 2006

COM - Standard Operaling Procedures
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{479) 573-4200

VIA E MAIL AND U.S. MAIL

Louis W, Bullock

Miller, Keffer, Bullock & Pedigo LLC
222 S, Kenosha Avenue

Tulsa, Oklahoma 74120

Dear Louis:
Re:  Oklahoma, et al. v. Tyson Foods, Inc., et al.

This letter is intended to memorialize defendants’ serious concerns with the manner in
which the State has conducted its “court-ordered scientific production.” Tn our view, the State
continues 1o intentionally delay the production of sampling data and related documents in an
effort to deprive defendants and their experts of the time necessary to review and evaluate these
materials prior to the current February 1 deadline for defense expert reports. Moreover, our
review of the materials produced to date have identified numerous instances of what we believe
to be incompiete or missing data or materials. The defendants’ concerns, outlined in more detal
below, are serious matters which must be addressed immediately by the State. The State's
actions have already prejudiced the defendants to the degree that some of the deadlines in the
current scheduling order will need to be revisited. Any continued delays by the State in
addressing these matters will only further delay the timetable for completing this litigation.

L. The State’s Obligations Under the January 5, 2007 Order

In its January 5, 2007 Order, the Court ordered the State to produce *monitoring,
sampling, and testing data performed by Plaintiffs and related documents” that the State had put
“at issue” in the case. See January 5, 2007 Order at 8. The Order also required the State to
produce the documents included in its “offer of voluntary production™ made during oral
arguments on December 15, 2006, which was to include the following category of documents
requested in Cobb-Vantress® first set of written discovery:

1. For each instance of sampling, monitoring or testing:

{a) the date and location of sampling;
(b) the name, address, and telephone number of each person involved in sampling;

ABL-TTI6.0385.)
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(c) the media or material sampled, and
(d) all tests or laboratory analysis performed.

2. Copies of all sampling, monitoring or testing documents, which includes laboratory
results, assay reports, QA/QC documents, sampling protocols, photographs, maps and
site sketches.

3. Copies of all documents relating to the scientific investigation of groundwater
contamination which includes laboratory results, assay reports, QA/QC documents,
sampling protocols (unless developed by an attorney), photographs, maps and site
sketches.

Id. at 9." The Court further ordered that the State:

shall produce all documents identified by Plaintiffs and the Court by February 1,
2007. Within one week of producing all of the documents identified by Plaintiffs
and the Court, Plaintiffs shall prepare a supplemental privilege log which
identifies all documents which Plaintiffs continue to claim as privileged which
Plaintiffs have not produced.

Id. at 11 (emphasis added).? Finally, the Court indicated that “[a]fter the defendants have
reviewed the production ordered herein and the revised privilege log... the Defendants may
reurge their motion to compel! further production if they think it necessary and appropriate.” Id.

IT. State’s “Rolling” Production

The State did not complete its production of sampling data and related documents by
February 1. Rather, the State has dribbled information and materials out to the defendants in
seven separate installments (February 1, February 8, March 6, May 1, May 21, July 2 and August
7). In recent conversations, you have confirmed that the August 7 production is not the last
production planned by the State. You further indicated that the State’s “court-ordered
production” is expected to continue over the next several months. The State has refused to
indicate when this production will be complete,

' The Court also ordered that the documents submitted by the Plaintiffs for in camera
inspection by the Court were to be produced as being included within the Plaintiffs’ offer of
voluntary production. fd. at 10.

* This deadline, as it pertained to the production of field notebooks, was extended to
February 8, 2007 by an unopposed motion.

4844-7736-0345.1
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In your February 1, 2007 production, you indicated that “[o]n an ongoing basis, we will
be supplementing this production on the first of each month and data not included in this
production will be produced as the QA/QC information is completed.” See February 1, 2007
letter from L. Bullock to R. George at 1. Nothing in the Court’s January 3, 2007 Order allows
the State to withhold monitoring, sampling and testing data until it has been fully QA/QC d.
Instead, the State should have produced all monitoring, sampling and testing data by February 1
for existing data, and should have produced, on an ongoing basis, additional data as it was
generated. Once QA/QC packages and validated data reports were generated, the State should
then have supplemented its earlier production.

The work of Defendants and their experts in reviewing the State’s sampling data and test
results can not begin in earnest until we have a complete set of the State's data. The end result
(and likely the goal) of the State's never-ending, piecemeal, rolling production of sampling data
is to limit defense experts to one or two months (at best) to review sampling data and test results
which it took the State and its experts almost two years to generate. This is unacceptable to the
defendants,

The State, therefore, should produce any and all monitoring, sampling and testing data,
and related documents currently in its possession that have not yet been produced. Going
forward, the State should produce any new data in its possession on the first of each month. The
State should then supplement its production of any previously produced data as QA/QC reports
and validated data reports are generated,

III.  Categories of Sampling Data and Materials Stili Being Withheld by the State

Obviously, defendants do not know the precise nature of all data and materials which the
State has withheld. However, based on our prior conversations and information otherwise
available to defendants, we are aware of several categories of data, described below, which the
State is continuing to withhold. This data and related documents must be produced immediately.

A, DNA/Microbial Source Tracking Test Results

We have discussed on numerous occasions the fact that the Siate has collected and
analyzed samples under a protocol which the State believes will allow it to “track™ or
“fingerprint” substances found in water back to poultry litter application sites.” In these
conversations, the State has boasted about the “revolutionary™ nature of this work, It is obvious

* See March 5, 2007 letter from R. George to L. Bullock; May 1, 2007 letter from L.
Bullock to R. George; July 3, 2007 e mail from R. George to L. Bullock; August 2, 2007 e mail
from Richard Garven to R. George.

4R44.7736-0385.1
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that the State views this work as central to its “scientific" case against the defendants, Despite
all the rhetoric about this work, the State has refused to provide the defendants with any of the
test results or documents related to the collection, handling or testing of samples under the
State’s “fingerprinting” protocol. Any continued withholding of these materials is highly
prejudicial to the defendants,

Over the course of our discussions, the State has consistently promised to produce this
data and related materials but the projected date of production varies with each conversation,
Initially, you orally promised to produce this data “before the summer” of 2007. However, in
your May 1, 2007 letter, you stated that “the best that [ can tel] you at this time is that we are
within thirty to sixty days of having the [method] completed. As we have promised, once the
testing methodology is completed, it will be provided to you.” See May 1, 2007 letter from L.
Bullock to R. George. Sixty days later, on July 3, I wrote to you again to determine the status of
the State’s promised production. In that e mail, I again requested a copy of the revised Standard
Operating Procedure (SOP) related to the State's DNA investigation, which you had indicated
would be produced soon. In addition, I reiterated our request that you immediately produce the
field collection, chain of custody and laboratory analysis documents related to any prior
sampling or testing that may have occurred ns part of the DNA investigation. See July 3, 2007 e
mail from R, George to L. BuHock.

In an August 2, 2007 e mail from Richard Garren, the State indicated that it will not
produce the SOP or supporting data for its DNA investigation until sometime in September. Mr.
Garren stated that he information would be withheld until “we [the State] have determined the
extent 10 which it is possible to track poultry waste using DNA,” and that it would only be
produced at this indefinite future date if the parties agree upon a “suitable protective order”
because the “method developed for using DNA to irack poultry waste through the environment is
proprietary and warrants particular protection.”" See August 2, 2007 ¢ mail from R. Garren to R.
George and M, Bond. Again, as explained above, the State cannot withhold the SOP or data that
has been collected as purt of the DNA investigation, on the grounds that the State has not yet
determined whether it is useful data. Further, we do nat agree that the Court’s January 5, 2007
Order requires the parties to enter into a protective order before the State must produce this data,

The data related to the State's purported “DNA investigation™ has been withheld for far
too long. It must be produced immediately.

B. Sediment Geoprobe Groundwater Sampling Data
The defendants recently leamed from a source outside of this lawsuit that the State has
conducted sediment or geoprobe groundwater sampling events in the Oklahoma portion of the

watershed for which we have received no data. I wrote to you about this subject in my letter of
July 9, 2007. Attached to that letter was a map showing the locations where these samples were

H844-7716-0385.1
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reportedly collected. The State still has not produced the data and documents related to these
sampling evenis.

In his August 2, 2007 e mail, Mr. Garren confirmed that the samples at issue were
geoprobe groundwater samples collected pursuant to the SOP at Bates Number STOK 0022191,
See August 2, 2007 e mail from R. Garren to R. George. In that e mail, Mr. Garren stated that
the geoprobe data will be produced “after the lab has done its analysis, and CDM’s internal lab
has completed its QA/QC.” Id. As explained above, the Court's January 5, 2007 Order does not
allow the State to delay production pending completion of the QA/QC process. Instead, the State
should preduce this geoprobe data now, and should supplement its ‘production once the QA/QC
process is complete,

C. Data and Sampling Documents Still Listed on the State’s Revised Privilege
Log

On February, 8, 2007 the State produced a revised privilege log. Included on that
privilege log were the following items:

Item No. 213.  Digital data, GIS (ArcView) files for the Illinois River Watershed and
immediately surrounding areas from 2004 and 2005, authored by Lithochimeia, Inc.

Item No. 214, Digital data, analysis of agricultural census data for Arkansas and
Oklahoma, authored by Lithochimeia, Inc.

ftem No. 215. Field notes, sediment sampling locations from 2005, authored by
Lithochimeia, Inc.

Item No. 216,  Photographs and digital photographs with included text, sediment
sampling locations from 2003, authored by Lithochimeia, Inc.

Item No. 217.  Standard Operating Procedures (SOPs), Section 5.3 and portions
redacted.

Item No. 218, Manure sampling protocol, Section 5.3 and redacted portions.
Pursuant to the Court’s January 5, 2007 Order, GIS data, agricultural census data,
sediment sampling locations, SOPs and sampling protocols must be produced. The State has

offered no valid justification for why this information can be withheld in light of the Court’s
January 35, 2007 Order The State should produce this information immediately,

4444-7736-0385.1
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D. QAPPs and Validated Data Reports

Pursuant to the Court's January 5, 2007 Order, the State was required to produce all
sampling, monitoring or testing documents, including documents relating to quality assurance
and control and sampling protocols. The State, however, has not produced the following types of
documents to date:

1. Quality Assurance Project Plans, We have not yet received a copy of the
State’s Quality Assurance Project Plans (QAPPs) for the sampling conducted to date,

2. Validated Data Reports. We have not yet received a copy of any validated data
reports.

The above-described materials should be produced immediately.
IV.  Incomplete Productions or Missing Information

In addition to the categories of information described above which the State has withheld
entirely, we have identified numerous “gaps” or instances of incomplete or missing information
within the documents already produced. As you know, the State has conducted its “rolling”
production of “court-ordered” materials in an unorganized manner. We believe this
disorganization by the State is intentional and designed to hamper the defendants’ ability to
efficiently review and analyze these materials, Nonetheless, defendants have done their best to
wade through the shuffled morass of documents to confirm that the production is complete. We
are disappointed to have now realized that the production is far from compiete, The reminder of
this letter describes areas of the State's production which appear to be incomplete;

A. GPS Coordinates and Sampling Location Information

Pursuant to the Court's January 5, 2007 Order, the State must provide the location of
sampling for each instance of sampling, monitoring or testing.

Recall that defendants first raised concerns about the completeness of the State's
production of sampling locations in February, 2007. See February 28, 2007 letter from R.
George to L. Bullock. I wrote to you again concerning this subject of April 24, 2007, In
response to those concerns, you finally responded in an April 23, 2007 letter that “with only
some minor exceptions, we are confident that our production is complete as to coordinates™ and
that you would be “supplementing our previous preduction with coordinates from our sample
sites..."” but the “only exception to this will be the coordinates for the sediment sampling. It will
be produced in the following month's production. The Bates numbers for the field notes

AH1-7706-0385.)
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conceming that sediment sampling are contained in OK-PL 5864-5946." See April 25, 2007
Letter from L. Bullock to R, George.

It was not until May 21, 2007 that the State finally produced additional sampling location
information. See May 21, 2007 e mail from L. Bullock to R. George. However, to date, we are
still missing GPS coordinates for the sediment sample locations identified on the State’s

privilege log and discussed in Section HI(C) above and for the following samples:

" Sampleld

-, Sampleld *.

SP-Tones-012307 filtered

~GW-Madwell-012307 Non-

Filtered

GW-Kindle-012307 Filtered

GW-McAlpine-012307 Non-
Filtered

GW-Madwell-012307 Filtered

(GW-Reese-012307 Non-Filtered

GW-McAlpine-012307 Filtered

GW-Jones-012307 Non-Filtered

GW-Reese-012307 Filtered

GW-Beaver-012207 Non-
Filtered

GW-Jones-012307 Filtered

GW-1G0O-012207 Non-Fiitered

GW-Beaver-012207 Filtered

GW-McCoy-012207 Non-
Filtered

GW-1G0-012207 Filtered

GW-E-Ames-012207 Non-
Filtered

GW-McCoy-012207 Filtered

EOQF-222-0413(7

GW-E-Ames-012207 Filtered

EOF-259-041307

SP-Jones-012307 Non-Filtered

R5-68-032007

GW-Kindle-012307 Non-Filtered SD-001
SD-002 SD-03
SD-04 SD-04
SD-05 Sk-07
SD-08 3*
0.02 Spring* 37824
13861* 65461
RS-00001 14 RS-0000176
RS5-0000222 RS-0000244
RS-0000322 RS-0000333
RS5-0000337 RS-0000413
RS-0000419 RS-0000450
RS-0000675 RS-0000711

J834-7736-0385.1
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Sampleld . .- . . 1 Sample Id .
RS-0000712 RS-0000783
RS-0009010 RS-0000017
RS-0000105 RS-0000356
RS-0000512 RSO000798

Samples denoted with an asterisk (*) in the above chart were identified in field notebooks
produced by the State. See STOK0000937-STOKO0001037. If the State has produced GPS
coordinates for the samples identified in the table above, please direct us to where this
information exists. Otherwise, the State must supplement its earlier production with the GPS
coordinates for these sample locations.

In our attempt to review the data produced to dale, it appears to us that different sample
identifiers were used by the State for the same samples. The same sample may be referred to as
a different number when nsed in a field notebook, compared to how it is reported in a lab shest,
and/or compared to how it is described when additional information is produced about that
sample (such as GPS coordinates). For example, it appears that Sample Number 16837 in the
State's field notebooks (see STOK0000937-STOK0001037), is referred to as Sample Number
GW-40 by the State in relation to the lab reports and GPS coordinates for that sample. The use
of multiple sample identifiers has prejudiced the defendants in their review of the data produced
to date. While we understand that the Siate has produced some correlation information, to match
up different sample identifiers, we do not believe the State has provided such correlation
information for all samples and sample locations, Obviously, the State and its consultants have a
key or chart that correlates sample numbers used in field notebooks with sample numbers shown
on lab reports. Please produce a complete correlation table for all samples.

B. Missing SOPs

While the State has produced a number of written SOPs for the various sampling and
testing conducted in the watershed, there are several types of work for which we have sampling
data but no governing SOP, These include:

I. sediment cores collected by the State in 2005 (STOK0019558)

2 the sub-bottom survey conducted by the State (STOOK0019501)

3. the 2004 sediment grab sample collected by the State (STOK0019461)

4, the BIOSEP Bead data collected by the State (STOK0020402)

JH44.7736-0345. |
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5. the sediment toxicity samples collected by the State (STOK0015176) and

6. the DNA “fingerprinting” or microbial source tracking program.
If these SOPs exist, they must be produced.
C. Fish Kill Data

Field notebooks produced by the State refer to a fish kill in the Ilinois River in April
2006, and entries note that algae, water, and fish samples were collected. The State should have

produced all chemical analyses for the following samples, as well as all other fish data and fish
information collected in the IRW:

ILL-FK-A1 (STOK0000089)
ILL-FK-P1 (STOKO0000089)
ILL-FK-A2 (STOK0000089)
ILL-FK-P2 (STOK0000090)
ILL-FK-P3 (STOK(0000090)
ILL-FK-P3 (STOKO0000090)
ILL-FK-A3 (STOK0000090)

[f the State did produce this information, please direct us to where the information exists.
Otherwise, the State must supplement its earlier production to include this information.

D. Benthic Macro-invertebrate and Periphyton Data

1. Complete Sampling and Location Information for Benthic Macro-
invertebrates. The State’s SOP 7-3 (Benthic Macro-invertebrate Sampling) indicates besnthic
organism collection was planned using fine-meshed dip nets and benthic seines. The 2003
benthic macro-invertebrate field data sheets (STOK0016943-STOK0017146) contain selected
handwritten notes such as “300 individuals picked from riffles” and “1 m” kick net” indicating
that individual benthic samples were collected at these stations. While we have received
notebooks containing tallies of benthic invertebrates at the family taxonomic level
(STOK0000170-STOK0000256), it appears that we have not received complete benthic macro-
invertebrate data. The State must produce all sampling and location information for each of
these benthic collection sites and for all other benthic organism studies.

2. Readable Benthic and Periphyton Data. The handwritten notes produced
regarding benthic and periphyton surveys conducted by the State are unreadable. We therefore

IHd4-7736-0385. ¢
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request copies of the State's electronic version of these survey data for the following sample
locations and any other sample locations where periphyton or benthic data were collected:

Page 28 of 65

Periphyton and Rapid Benthic and Rapid Bioassay
Periphytont Survey Data Data Station ID
Station ID
BS-08 BS-28
BS-117 BS-62A
BS-208 BS-HF04
BS-28 BS-HF5-22
BS-35 BS-REF2
BS-62A BS-REF3
BS-68
BS-HFQ4
BS-HF28A
BS-HFS-22
BS-REF1
BS-REF2
BS-REF3
E. Maps

The State must produce all maps created related to any sampling, monitoring or testing or
conducted, including the following:

L Sample Location Maps. The field notebooks produced by the State indicate that
maps were available showing the station locations where samples were collected, but the maps
were not produced. The State must produce any maps identifying sample locations.

2. Isopach Maps. With respect to the sub-bottom survey conducted by the State,
the State has not yet produced the [sopach map that is mentioned in the electronic file produced
by the State (Tenkiller Report.rtf (at pg. 1)).

F. Sediment Data (2004/2005)

It appears that the State has failed to produce complete sediment core data and other
sediment sample data. The State must produce the following data, to the extent it exists:

L 2005 Sediment Core Data. With respect to sediment cares collected by the State
in 2005, the State has not yet produced:

Hd4-7736-0385.1
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* data and sampling information for cores 00 and 05 (which are mentioned in
field notes) (STOKD019572);

* particle size data for the cores; and

+ the following appendices for the 2005 sediment core data reports:
Appendices 1, 2, 3, 6 (Core 1) (STOK0019574)
Appendix 6 (Core 2} (STOK0019651)
Appendix 2, 3, 6 (Core 3) (STOK0019774)
Appendix 2, 3, 6 (Core 4) (STOK0019859).

2. Incomplete Sediment Sample Data. It appears that we have not received all of
the sediment sample data collected by the State, The identification numbers for the sediment
samples go up to SD-515, suggesting that 515 samples were taken, but we only received data for
approximately 117 sediment samples. Please confirm that only 117 sediment samples were
analyzed or produce the results for the remaining 398 sediment samples immediately,

G. BIOSEP Bead Data

The field notes we received indicate that BIOSEP bead data has been collected
(STOK0020402), but it does not appear that the Stale has produced this BIOSEP bead data.
Pursuant to the Court’s January 3, 2007 Order, this data should have been produced. The State,
therefore, should either direct us to where this data is in the productions made to date or
supplement its earlier productions with this data,

H. Incomplete Automated High Flow Sampling Data

In SOP 2-1, the State references its plan to use ISCO automated samplers to: 1) directly
measure and summarize flow-weighted concentrations of key pollutants of concern associated
with runoff events in small watershed tributaries, and; 2) investigate potential correlations
between these concentrations and land use characteristics, poultry operations, and storm event
hydrograph characteristics. While we received velocity data from this sampling effort, we have
been unable to locate storm hydrographs that provide height and width information or direct
width measurements taken at the [SCO samplers in the State’s production. Without this
information, it is impossible to interpret the State’s reported results. The State, therefore, should
either direct us to where this data is in the productions made to date or supplement its carlier
productions with this data,

i TT6-0385.1
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L QA/QC Lab Packages

While we recognize that certain QA/QC information has been produced by the State, it
does not appear that the State has produced QA/QC reports for all samples analyzed for each lab.
The State must direct Defendants to where complete QA/QC information may be found within
the State’s productions to date or immediately supplement its production with QA/QC lab
packages for each sample analyzed,

J. Chain of Custody Forms

It appears that the State has not produced complete chain-of-custody forms for its labs
(GEL, Aquatic Research, Inc, Aquatec Biological Services, Great Lakes Environmental Center,
Alpha Woods Hole Analytical, Water's Edge Scientific, Jeff Janik, and Reservoirs
Environmental) for all samples collected and analyzed, For example, attached to this letter is a
lab report from Great Lakes Environmental Center for which we are unable to locate a
comresponding chain of custody form. This is merely one example of many instances in which
we have been unable to find chain custody forms. The State must produce all chain of custody
forms for all samples analyzed or direct us to where they are located in the information produced
to date,

Again, we recognize that it is possible that we have overlooked some data that may have
been produced by the State due to the format in which the information was produced. The
defendants therefore request the opportunity to meet and confer with the State about these issues
next week. To the extent the State has already produced any of the information described above,
we ask that you please direct us to where the information is located in the documents and files
the State has produced to date. To the extent the information described above has not been
produced and the State is unwilling to produce it immediately, we regreitably will have no choice
but to file a motion to compel compliance with the Court’s January 5, 2007 order.

We would appreciate your response to these concerns as soon as possible including, of

course, a proposed date and time when we might meet and confer concerning these issues. 1 look
forward to your response.

Sincerely,

7
Robert W. George

4844-T736-0385. |
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Ce: Counsel of Record (via e mail)

SH3-7736-0185.1
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Miller Keffer Bullock Pedigo

Attorneys and Counselors September 19, 2007

Robert George (Via email and FedEx)
Kutak Rock LLP '
214 W Dickson St

The Three Sisters Building

Fayetteville AR 72701-5221

Re;  State of Oklahoma v, Tyson et al.,
No, 05-CV-0329-TCK-SAJ

Dear Robert:

Your letter of August 29, 2007, incorrectly characterizes the Plaintiff’s production of it
sampling data. Your charge that we did not complete our production as ordered, but
“dribbled information and materials out to the defendants in seven separate installments”
is a gross mischaracterization of our production. While it is true that there have been
repeated supplements of our initial production, this is because as new data has been
developed, it has been produced. It is our intent to continue to produce the data as it
becomes available from our scientists until all of the data is produced.

Frankly, I do not understand your complaint that it is prejudicial to the Defendants for us
to provide you the data at the point where it completes our internal QA/QC review. It is
only at that point that the data becomes available to our scientists and eligible for
inclusion in their analysis. The suggestion that Defendants are prejudiced unless they get
data before Plaintiff’s own scientists receive it is absurd. By providing it to you in thig
manner, we are meeting both the spirit and the letter of the Court’s order.

As for your more specific issues, I will address them in the order in which you raised
themn:

III.  Categories of Sampling Data and Materials Allegedly Being Withheld:

A. DNA/Microbial Source Tracking Test Results

I have discussed with my client the issue of whether to claim a proprietary interest in this
method. While it is the result of what are well-established scientific methods, the
application of these methods to tracking bacteria from poultry waste as it moves through
the environment appears to be a significant advance in the traditional ways of tracking
such waste, Even so, my client has determined not to make a proprietary claim on this

Miller Keffer 8ullock Pedige LLC * Licensed in OK: |. Randall Miller « Lbuis W, Bullock » Licensed in TX: Willlam R. Keffer * K. Lawson Pedigo
222 S. Kenosha Ave, = Tulsa, OK 74120 = 918-584-2001 « Fax 918-743-6689 « www.mkbp-law.net
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method. There may be other states or municipalities who might wish to vse this method
to help them hold your client or other poultry integrators accountable for the damage
done to their waters by the waste disposal methods employed by Tyson and others. The
State has determined that it will not act in a manner to diminish such use.

We have now completed the process of using accepted scientific methods investigating
the possible use of DNA to track poultry waste as it moves through the watershed. We
have not yet determined whether we will offer any proof at tral or file an expert report
concerning this method. It remains our view that federal law does not require the
production of any of this information or the resulting analysis. This is classic attomney
work product. Even so, without waiving our objections, I have enclosed with this letter
the Standard Operating Procedure relating to the collection of samples related to this
analysis. See SOP Section 5.3 on attached Disc STOK_CD18. Regarding your request
for the data produced and the method used, 1 have received a report, but need to consult
with the experts to assure that it is responsive to your request, I have scheduled a
conference call with them for Friday. After that conference, I will report to you and
hopefully be in a position to provide the information which you have requested.

At this time, 1 am not producing the reports concerning the process used in developing
this method. That process is work product and involves the opinion of experts. The
Court has not ordered the disclosure of that opinion. It has set a deadline for the
production of expert opinion. If we decide to offer this in evidence, the expert opinion
will be offered at that time. 1 want to be clear that, in making this production, we are
not waiving our claim of attorney work product and will not provide any discovery
as fo the expert opinions concerning the development of this methed, its validity or
the validity of the data produced until the date for filing expert reports. That will be
done only if we determine to offer an expert opinion relative to the use of this method.

Contrary to your assertion of prejudice by the timing of this production, providing this
information and data at this time is a great benefit to the defendants. It is well in advance
of the Court’s schedule for the production of expert reports and will give you an
advanced look at what might be presented to the Court.

B. Sediment Geoprobe Groundwater Sampling Data:

You appear to be under a misperception that our Geoprobe work has been directed at
collecting sediment cores. We have not collected or analyzed sediments in connection
with our Geoprobe sampling and therefore you will not be receiving any analysis of
sediments from this effort. We have collected some water samples; and when the data
has completed our internal QA/QC review, it will be provided. 1 checked with the CDM
lab and they have not received the completed reports from the outside labs. In response
to your great interest in this data, the CDM Iab has asked the labs to expedite their
processing of the water collected. I will provide that at the earliest possible time,

C. Data and Sampling Documents Still Listed on the State’s Revised Privilege Log:
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Item No. 213: This is a reference to the data which comprises the aerial photograph of
the IRW which was provided to you in the February production. As explained in my
February 1, 2007 letter, we produced it in the native format and informed you at that time
that it could be viewed using either Arc View or Arcgis software. This will be removed
from the privilege log.

Item No. 214: The digital data, analysis of agricultural census authored by Lithochimeia,
is just that. It is the analysis of agricultural census data published by various government
agencies. The data which was analyzed is generally available. This is classic work
product and, to the extent that it is required to be produced, it will be produced when the
expert reports are filed. Under the Court’s order and the Federal Rules, you are nat
entitled to such analysis at this time.

Item No. 215: Field notes relating to the sediment sampling locations in 2005. Those
were produced and you will find those at OK-PL 3947-4332. This will be removed from

the privilege log.

Item No. 216. Reparding the photographs and digital photographs with included text, I
believe that those were included in the previous production. In order to insure that you
have received them, I am including a copy of them with this letter. See Disc
STOK _CD17 (28825-28850). We will amend the privilege log to reflect this.

ftem No. 217; An un-redacted Standard Operating Procedure, including Secton 5.3, is
being produced as indicated previously. See attached Disc STOK_CD18 (20762-20970).
We will amend the privilege log to reflect this.

Item No. 218: See ahove.

D. QAPP and Validated Data Reporis:

1. Quality Assurance Project Plans: The Plaintiff does not have a formal QAPP
plan. QA/QC is provided in the lab reports.

2. Validated Data Reports: We do not have a Validated Data Report. Our QA/QC
procedures provide the needed review of data.

IV.  Alleged Incomplete Productions or Missing Information;

>

GPS Coordinates and Sampling Locations Information: As your letter indicates,
on May 21 we provided you with the coordinates for approximately 354 sampling
locations. As to the locations which you have questions about, I have made
inquiries and will provide the information to you as soon as it is received.

B. Allegedly missing SOP’s:




Case 4:05-cv-00329-GKF-PJC  Document 1344-2 Filed in USDC ND/OK on 10/29/2007 Page 35 of 65

1. Sediment Cores collected in 2005. You wiil find the SOP for that at STOK
22211-22219 which was produced in March 2007.

2 Sub-bottom survey. This was conducted by a subcontractor and we do not have
an SOP for that survey.

. 2004 sediment grab sample. The protocol for that sample is attached. See Disc
STOK_CD17 (28822-28824).

4, BIOSEP data. There was not an SOP for the collection of the BIOSEP dats.

5. Sediment toxicity samples. The SOP for that is contained in the report from the
lab

6. DNA fingerprinting. As discussed above, it is being produced.

C. Fish Kill Data: You will find attached a report by Jeffery Janik (STOK CD18,
28821) and a spreadsheet with the relevant data (STOK_CD18, 29425-29427).
This comprises all of the data analyzed related to this fish kill.

D. Benthic Macro-invertebrate and Periphyton Data:

1. Sampling and Location Information: The additional data which was not included
is being assembled and will be provided,

2. Readable Benthic and Periphyton Data: You indicate that some of the data sheets
regarding this are unreadable. If you will indicate which ones, I will see that you
have readable information.

E. Maps:

1. Sampie Location Maps. It is not clear what you are referring to when you
reference maps. We have previously provided the aerial photo, and the blowups
of that photo on which the sampling grids for soil sampling were laid out. As you
indicate, you have also found maps in the field books. For example, in the Field
Books for the 2005 Sediment Sampling, which you apparently overlooked, there
are numerous maps, We did not keep road maps and other driving directions. I
believe that we have produced all of the maps which were retained as part of our
sampling program.

2. Isopach Maps. The Isopach Map is attached. See Disc STOK_CD16.
F. Sediment Data (2004/2005)

1. Sediment Core Data; There was no analysis of Cores 00 and 05. Similarly, there
has not been any particle size data collected as to the Cores. As for the
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Appendices, I have attached a complete copy of the reports and the appendices.
See STOK, CD17 (28872-29424).

2. Incomplete Sediment Sample Data. Your letter suggests that you understand
there were up to 515 possible sediment sampling locations that were considered.
As indicated by your analysis, we analyzed only approximately 119 samples from
these locations. You have all of the data concerning the analysis of these samples,

G. BIOSEP Bead Data: This is attached. See Disc STOK_CD17 (28851-28871).

H. Automated High Flow Sampling Data: The height and width information which
you seek is in the field books.

L QA/QC Lab Packapes: We are reviewing all of the labs which you listed
suggesting incomplete QA/QC reports. We will supplement to the extent that any
of the reports are missing this information.

J. Chain of Custody: Other than pointing to one instance, you do not identify where
there is not a complete chain of custody. In spite of that, we are conducting a

complete review of this and will provide chain of custody information where
needed.

We have produced a massive quantity of data and, contrary to your assertions, it has been
well organized and presented in a timely manner. It is true that due to the fact that it has
been produced as it has been developed, it has not been orpanized as it would have been
had you waited for the data to be completely assembled and then produced. Itis also true
that we have not done the data entry task for you, But even there, we have assisted you
fo a great extent by providing a spread sheet with the sample identifications and
locations; and consistent with that, we will provide information concerning the sample
locations you asked about. I am confident that we have met not only the letter but the
spirit of the Court’s order.

If, after reviewing this letter, you conclude that it does not answer your questions
adequately, we should schedule a meet and confer so that we have an opportunity to
fairly resolve your concerns,

Sincerely,
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LITTLE ADGK
wesz':'ur:lTE :H:,D: VENUE A78-873-4200 05 ANGELES
124 APRIT A
LITTLE AOGK, ARKANGAS T29201-3708 FACSIMILE 479-073-0007 u:l;a:'ﬂnua oIy
OMAHA
EO1-D75-3000
www. kutakroek.com RIGHMOND
SCOTTYDALE
WASHINGTON
AOBERT W, GEORGE WICHITA
robent geage @kuakiock.com October 7, 2007
{479} 5784200
VIA E MAIL AND U.S. MAIL

Laonis W. Bullock

Miller, Keffer, Bullock & Pedigo LLC
222 8. Kenosha Avenue

Tulsa, Oklahoma 74120

Re:  Oklahoma, et al. v. Tyson Foods, Inc. et al.

Dear Louis:

As you know, the State has only recently begun producing information regarding its
“DNA analysis” or “microbial source tracking” work in the watershed. To date, Defendants
have only been provided with 14 pages of documentation relating to this work: STOK0020854 —
STOK0020862 (Manure Sampling SOP for DNA Analysis) and STOKO0029428-STOK0029432
(Northwind Poultry Quaatitative PCR Analytical Summary). The purpose of this letter is o
notify the State of several concerns that defendants have based upon the review of the limited
information produced relative to this work and to request certain assurances {rom the State
regarding future productions and the preservation of documents and samples.

Defendants continued to be troubled by the cbvious delays in the production of sampling
or testing data. The Manure Sampling SOP for DNA (SOP 2-3) Analysis was first prepared in
April 2006 but that document was not produced by the State until September 19, 2007. The
Northwind PCR Analytical Summary confirms that the State began collecting samples as part of
its microbial source tracking work in February 2006, but the State failed to produce any
information relating to that work until September 27, 2007. An (8§ month gap between the
collection of samples and the production of data is severely prejudicial to the defendants,

The Manure Sampling SOP for DNA (SOP 5-3) indicates that 52 fecal samples from non-
poultry sources (beef cattle, dairy caitle, swine, geese, ducks, humans) were to be collected from
the watershed and subjected to fragmented PCR DNA analysis. To date, the State has not
produced the results of those tests or documents related to the collection, handling or testing of
those samples. Please produce all documents and data related to the collection and testing of
these 52 fecal samples immediately.

U EXHIBIT

A830-10035-9660,

5
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The Northwind PCR Analytical Summary provides results of the State's testing of 31
water, soil or litter samples for brevibacteria through a method that is described as 0 quantitative
polymerase chain reaction. These 31 samples do not appear to be non-pouliry fecal samples
collected under SOP 5-3. In addition, the testing described in the Northwind summary is an
entirely different method than the one described in SOP 5-3. Please produce the sampling SOP
under which the 31 samples identified in the Northwind summary were collected,

Finally, please confirm that the State has preserved all water, soil, litter and fecal samples
collected as part of its DNA/Microbial Source Tracking efforts in the watershed including, but
not limited to, the 52 fecal samples collected under SOP 5-3 and the 31 samples identified in the
Northwind summary. The State and its consultants also may have grown or otherwise
propagated materials from the samples it collected (such as bacteria cultures, colonies, or
mixtures). The failure of the State to preserve the 52 fecal samples and any propagated materials
derived from these sumples for Defendants' examination and testing would clearly amount to
spoliation of evidence. Defendants likely will request production of the preserved portions of
these samples and any propagated materials for appropriate testing and analysis. If the State has
not preserved these samples and propagated materials or believes that defendants are not entitled
to obtain these samples or materials for their own testing, please let me know immediately.
Otherwise, once I have been educated on the preservation, storage and handling procedures
necessary for a transfer of these samples and propagated materials, I will be in touch to discuss
the timing and logistics of such a transfer,

I appreciate your attention to these matters. If you have questions or concerns, please do
not hesitate to contact me.

Sincerely,

N
e, //éétj” e

Robert W. George {

4830-1905-2949.]




Case 4:05-cv-00329-GKF-PJC  Document 1344-2 Filed in USDC ND/OK on 10/29/2007 Page 39 of 65

P W ¥
JESOIL

—

STOK0020402




Case 4:05-cv-00329-GKF-PJC  Document 1344-2 Filed in USDC ND/OK on 10/29/2007 Page 40 of 65
Ljosee

W
MIND

4 %";”% z._. :
ALE-WEATHER

“Ne. 351

STOK0020403




Case 4:05-cv-00329-GKF-PJC Document 1344-2 Filed in USDC ND/OK on 10/29/2007

ALL-WEATHER WRITING PAFER

———
Name U\‘vg\ TsHEn -
HTHO ¢t S0/
Address

Prona

Praject

CiaarVinyl Prowectiva Sipcovom {ltem No. 30} are avaliabla far this siyle of natebook

Heéps projec] your notsbock (rom waar A tear, Contad four daaler or the.J. L Darling Corporaion

: CONTENTS
% PAGE REFERENCE . DaTe
i o e e
1
e R . i
|
S— Rt et
. T
!
[ ——————
| -
i
I
1 —— |
i
W 3 P — —
7
I T e e ]
i
1
- 1 ——— —_— - e —_
e
O VU
i 1
e o
S et S
e
H
e i
!
1
w-‘_-.g..- T Raks 't-'-"':"_ Sl Lagia 3

STOK0020404

Page 41 of 65




Case 4:05-cv-00329-GKF-PJC Document 1344-2 Filed in USDC ND/OK on 10/29/2007

1
i
w1

DEPL@\-( ’E.to §%.P TEMOB

SBE KL,Z,% R
e |
- ; ;

VorlLoy ¢

%&4‘(.'

C},ﬂﬁ Pleptr

S _eadTe CGLO&?Z'H—

722 5724/n z??-é'r?"‘-

FSz,c;

Ol

JR - ..,_._ .._.,.,......._._,. ]

Smau ol-u Gmwv

C',L%ﬂ._

_,_-;--=‘.~“..._:._. ._... —

. ,:.-@,.'../4,% .

SN E R O
o - dygrre LG
: A
R T
Loy

'o?_

Sh.df-u' a~d éﬂ—z?m

GLW?’LJ meﬁz o

6‘m—wq L

li—-'?—fgl_-::

T /stiﬂ*

|
Bberdn) Taf

| ER2

e |

T %17,._-.: ]

) G"Lb-‘l‘\ A to!
! b i|
P i I |

STOK00204056

Page 42 of 65




Case 4:05-cv-00329-GKF-PJC  Document 1344-2 Filed in USDC ND/OK on 10/29/2007 Page 43 of 65

- ' bl Cuma | Lalas candip

AP s et el |

o |¢TRSass Gukis o |7 1290215

{
\
l

o S 22 /200 _
hazreh |SiL prdpire  R/dme BOTO A
SRR [ — | e el |Fposzizd izl
A | i
1/‘5 —. ! FI "%:
: Emf Y S Oy ol s

STOK0020406




Case 4:05-cv-00329-GKF-PJC  Document 1344-2 Filed in USDC ND/OK on 10/29/2007 Page 44 of 65

: 1 7
i . :
' e R B YY. 1~ 1 S S
Aty ;CL.:,M | I ed ey 4‘%6'?'“2
I £ st f["_ff /833-—/33Y | |
' il N
| HEs 21 | saiel i
: g L ft_rl/{ﬂmgm.,l rh-o e
S s - Py i333 183k | |
T C ;
! ! ' i : . ] : | 1 ;
- 1 T : N
I} ; HESAY | M) | ]
i wadTi C Lot T ekl N
: "] . FLEAL el RiAeS] ;F@;/gs;‘j- i
I I 1 i 7 i . i
—_ S R LTI R L : .%.-_, S
e b
: | il b P |
o] I S — | —-'-l-__i. v R S
Tl [OWGE BoRE L byt A 3vsT
i ) ’ S N K : S - i
i : . : S R
L —»l i .r ! ; | 1 ; _‘i e :
A e s b et By
| | NG S UL SO O SO N N S
| | IR Do
S s B R
.: 5 S S ! P ' ;

STOK0020407




Page 45 of 65

gt

e a RN AN TR AR

I

!
i
1

1
i

e I

I e

_—

¥ 1
S N P

!
1

- -”{"—i“ .
: !
ey

__i_ e

|

1 b .
IR

ipg

B

—
diaf
T A

SRR R

i funa ndn e R AW RN A0 O S e o]

Case 4:05-cv-00329-GKF-PJC Document 1344-2 Filed in USDC ND/OK on 10/29/2007

STOK0020408



Case 4:05-cv-00329-GKF-PJC  Document 1344-2 Filed in USDC ND/OK on 10/29/2007 Page 46 of 65

| i l T
e o /?/ES_ 5 — HES 2o agf"fotgm
L - . _ﬁz‘do_Lém-a T e E-d-»l :
] /_o.fbjf% 423 06 o |Eroixrt Qs |
__.@__._ . TR S J‘/fé:l i I
' L= 5 L IR
L o | et l i : : ; l __:-
L J | I =EEIRRET G 2
o) .DMVST}?WMI |G ©rro 2L 5mgc_,_____g__.;_
wnd . owly | LIHT | 6ol (o~ Ao T+ ||
_ i | _ P | FrL .'!L/‘?a xefss," |
i a ; |
| ' |
- ,.___\T‘LOHJ i | T)TI":) L C?_—‘ g 2~ |
- - _ a F;mmrﬁmabs Mk touiH
o - L oy #FTR~ | P 476145y
- A 7 T | ,
| : o S o —
! T Aéfsfé ;/a c>3 N
; o | SN LEAuts oo/ ST Brh—] ]
5 i : ? THAC Hs QB UY Sra it | L)
I S—— | | A M fsﬁo 3 L.
" ! i | oL
' S ' HE g
i I !
. ; l :
E 1 '
i § __l_
T T I A T ey Y

STOK0020409




Case 4:05-cv-00329-GKF-PJC  Document 1344-2 Filed in USDC ND/OK on 10/29/2007 Page 47 of 65

. | s
A | }
- HESVE /008%: T 1 1 11 .
SN 16T ot | @b ) THAT |
S . i - SIS [BNIEHCE |0 leread /Tt |
i . i ) Fasof-isP Y | '
i S HENEE B ;
--1l___ § ’ ':—-__ _!.._._ e I .t_.,_-
B I Y S R W VAT doddon i
i . | LAl Fid Ao s | 1
B i hanNH  Trsie SpgYsl §rpTH |
R _ Ael s L LT
e o |l i
1 . SR :/zr,rca(gl e H
TR ; ATl s § BT SHINS
RN | [ HubAevy bt | 60 |
o] el l T S | &R i
SRS SN S— | s sy | L ?
a : ; : P
,.;l ...... i - |‘,. - Rt N -_T____‘_-—.I ; . . ! .% [ S—
S I A B i S0 N A I
§ . : e I [ r’],l.‘ Ak A
— LA i), GAN ST
"";-' e - - T = %‘ ] i / v 7 i ".:'..'
B IO N SRS R _ - 7e? \SHANS LAY
i ; A MY e
e R R Lo ; @ ‘ :
d [ | j

STOK0020410




Case 4:05-cv-00329-GKF-PJC  Document 1344-2 Filed in USDC ND/OK on 10/29/2007 Page 48 of 65

: o ’ ' : 15
'JdS.IZ. SPasan s | (@ HES Z2- Jz2:5 F —
"'f3 & L dre gn hv' Al lsugdTl ;|
il i, L i}{;___aﬁmw' $|L ,l A!—bh’{'—i ! :
35’.‘7‘( > JHY ¥t | drdaarn: awriae ! rru;zq, SAL |

R

g

1
|

JR— —f
1

’}L 1S23 — fs'z‘: Vlosw cui® I35

;
/?J OF‘ A(S"I "J"U‘e;r'" A (Pt- ) T fg}oi 1 /é '3 2 .L T

- ' : i
—_ -, Bt - - : I.. o]
AMM‘Z*ZL A1+ i g : m&wq |t %.,on. LAl e Grg vinhH |
— ! D [Tte 14 S0k msm‘s;—h"p’“ﬂ .
i i T - | i : IR ;
i ; : I I ; : [ l : !
R | SR T I | _.‘._E-w-.}
i : L by
‘ | ASET T G T T
| . [Lladr edodt ooy ST
| | [ HEAY brindik gy Tk |
IR L |erisas= is‘s&’i LI
IL 1 i ! ) ¢ ; : . : :
i - R ' i i e

; | S
o /Hﬁg Z"b’, ’/_‘i’rc}ﬂ‘ Rl

— N T | e iz beoi om,,n%s";;.:m'f“‘:
T - _ fera vt oM e | T

ISR w2 I *_
-‘ - [TewigreFyae ;

STOKO0020411




Case 4:05-cv-00329-GKF-PJC  Document 1344-2 Filed in USDC ND/OK on 10/29/2007 Page 49 of 65

. ) ' o 17
q /<S(/CDQ H ! ‘ b ; i - - g = -0;3 T - H T
i . g 1 [Bble%s3e qlCFoRz ;| | |
wEa e Riossd | [ITTTC IR
S N S AR R
gpamgc,g o ||
 [BLo & JAY LS|
I ; : ;
SPinn 0536 |
L dslqa odo [f A SkIY
g 7136 faETe prwofemsa ]
¥ h ¥ nll
! e
- B ; sodso 5714 4 71sp
S e zsl v 2zl /19 56! 32
R y é | A3 i ey
; ; : : E | T_]Hi
i Z i
| I T Shdshol X gl 2%
o f L 3sl 9318 /a4|SLiM R ;
A Pl A e |
! i ‘ s U
O L O , :
—— i '

STOK0020412




Case 4:05-cv-00329-GKF-PJC  Document 1344-2 Filed in USDC ND/OK on 10/29/2007 Page 50 of 65

S R
e (Seaswo oS | <ol
L R 3519¥2RT /! qs’.:eﬁﬁ o
_.......__ . | _— ' AU f'ﬂ' [?L‘q ‘:}'Ltﬁ . s} ! ,,_.g
i T o T
R T smm askE [T Az
5 i R 25, ?%'h’“%[__;f"ﬁ.ggol?-— SR
. 3 o | | P l!? o~ FCTE G i
e ._fd...ﬁ b e % — R ._!.._A.I!..,._.. ..mg.....__.é... - - ._:T:—-—'_
; i i ,os i . l :

N T T | [3eisd YR E | | ldi%e |
.f T [Zsmme g edsinsh
| ! . - Fn.,—l?'g?)' I?-x::_'j ! SRR,

e : . —
— : : wp amimn . -l - - —]
. H . . - - ' N ' : ‘ ' . H H
i ] B b ra— i . : ' H i | 1 B : |
e et —— . T R R e . —_— e
i N : i 3 :

— e ! . s(’{%?_m el me 4{'1"0 %

R L LT | Bsayzal /99 48’?:1—3 RN
SR 5 i _aff:_&;g l-:__l___“-.}.gla:;. I SO SO SO S
! i : | . } . ' !
o e s N e el

é 3 SR W O
I I A o A A A T A A
: E : - i ........ _&

STOK0020413




Case 4:05-cv-00329-GKF-PJC  Document 1344-2 Filed in USDC ND/OK on 10/29/2007 Page 51 of 65

' I- lz-
T Emm.rl Yiud.| oF | ?
BIFTTN Burtett TG G — I BT BeF o0 | #t iSO
Yo dwtorw el T [ Bsi%b6Rrs /7452y, - 1T
. - o Py 3st Mol T
AP (F 3 - 3L { N R
] v g ..i_, .;-..A._...._..;-. _; ?...-.Il_.. -_.; : »...::.-.-i. 4?....; ..;
ATV Aicr (TR N 1 (Gybdn S0y | | i iTes T
gty | | | Zslasa AP Byrge il b
- £ ol - 13562 - e
. i i i F i 1 H l 5 l
N EREARERan
EeEONNNgE g oN
Tieb | BAnd|Fac ! o : ]
My #hb A loy ROCES | i
oo FeizeS = 13 N B
’ R g A T A7V, slesiz
: ! B i ' i
_— r— ' i T E
| EENEEEEENE
- LB | 05T /p Yo :
- ] - co I N -
Pl : [
- TR SR SO S I DU N Do
, ) . | . oo : H ! | i :
e
AN

STOK0020414




Case 4:05-cv-00329-GKF-PJC  Document 1344-2 Filed in USDC ND/OK on 10/29/2007 Page 52 of 65

S . 23
e )___L[tl (O (o ; o _l ?5“8 Sc- ‘

] B re [ SC SPRI ' v/é,'/s’
_zzzoszﬂ bzﬁf—o‘y wwer | L | PeSysy—suzT ;
sl STupms guiscart L | s ggst o 6»’@%, i

CEAYS L 1 e e
Cges T T T Oy TEeReccT T
. : e _ C.,’ N X A M./é’__% ]
e 4 |EesHspasaet | ]
T e A—ﬂem e~ eS| o
A * SRR ERRUE O
T T ) '"j"*" = _Zb."'__?!_"???f?ﬁ?f‘”"f T
......,!_....-_............Q___._,, ,‘....._...____._. . ...E__.‘ vt e l - oo e s .;-.....;.....,... . i. j e
_..%_.....-__.-.- o .___ . N —— e |+ -L .._..,k,_i_..,.! | e
e e L
A SO S R S E —
! ; : . ! _
,r ; | , ,

STOK0020415




Case 4:05-cv-00329-GKF-PJC  Document 1344-2 Filed in USDC ND/OK on 10/29/2007 Page 53 of 65

| - ' 25

el L #7260l
e ' 5 | FPLSwy3 —$YSg.
_’,Z_f_cw%"t '-5""’ "'W T O

HFsOY . TTew

ol i B e | P38 583 ]
i ‘ . ' . ) . !

.....,.:.. e o e v e me 4 e vommrenrn [ P ! _____..—w_-—-__ e B - C e - _. -

I T Fw‘“ff‘f—-a%o el
S U YR RN VORI S AU SRR S S
N S SO N B eSS IR SN P
! ! : i . T SOiev : i
e B et T ISR & b
IR S TN Vo 7 % ERO B
T S SN S PRI
N T e e T e
S LT T T (PRS- 9{@} S
IR T S DU S FS o5, s
L 1 TR S, Vi AL ‘3"-}:% ‘ P
% | i i
P i : -

STOK0020416




Case 4:05-cv-00329-GKF-PJC Document 1344-2 Filed in USDC ND/OK on 10/29/2007

.
' ;
—— o
S
s ] e
- e
; ” I :
_— m;.. —uﬂ.‘-e.am - —
: ! ;

27

| HFES 23 Nl ol
f-’bp‘r?} “S439

1-/‘4‘5?% .
,—rzswo :.‘sz

%Q—L .,_.‘.._..I. ",:,—!_i'g-'u ] e e

FesRY- 5“{5’5’ T

ST S T B
el

1 ' . -
. |

. L, ..
Al LBINT

fﬁk

SHET- b“fcu

},/'_I:S zg | e
- Fre ;&fﬂm-—ﬁw R

....... 4, /’-{1!)—:

s '1‘9? sugy| g e g
% T

E:JO

STOK0020417

Page 54 of 65




Case 4:05-cv-00329-GKF-PJC  Document 1344-2 Filed in USDC ND/OK on 10/29/2007 Page 55 of 65

i : : e 29

| L, : N IR B EZ AN

Y=V 1% L -F’L—Azo‘??“zfj‘iﬁ;’ NN
L | : ] I I

J—@?‘:, gl = ____ i - e ; | |

! : . i .' : a3 : ad /5’{#‘ =0s)

% R S I

1 i % R P o995+ Zio ) T
I N e : -
i L U stupd b53l, | eSS

A ' | " droz—izio :
% T - A
; £ EWJM,QSE A | 1E ‘

5 ~ Fpols =240 F ! ;

T : | i
1 E R sy —
- ——— —i. _ e oo e e —- . !H . :

: ! Sl | | | Lol |
o |ATRIbS ~feths 3

i i o
. i l 'n
| ' | Sedeso | obyr | | 16t
i . | AzdZde - 244l :
I ! . : | 1

STOK0020418




Page 56 of 65

S o T LTS

S g ye T

[ | - - = ||!..._.ll...:a....-.-.l. e a=d.

- | "..:.rl.l.llnln [ P P
! H B i
: I . .
JELINPRON TSN NN [ SCHR Y F s e
| : 1 1 1
. ., ! i H -
L T I TN | .|_.l|tI@|-.. ...il'.la..l..m.ll.ilﬂui
1
i
]

T uwm &MQNQL

] T T xee s

i | .|||I||.|l.|

v e s
.

.
T AL
_.:mnn%?&l
g 1 e |_n.:.|.|r|.1.

' v i
P - PN T, —
! \n\ﬂ ‘N:\mm_m

o L—-»_-_‘iﬁ-:..:-—- -
' '

= e = . . .
— e e
e, #

lmnm HAUS

Case 4:05-cv-00329-GKF-PJC Document 1344-2 Filed in USDC ND/OK on 10/29/2007

: !
'.-r_—.-{'-.——AT;_I_"M-—'—‘l;'.;'-;,,-:!-. catio;
UERERECTTT

FaETLTea v S

AN S TR TN oo o i

R

FiwiL.

ppeniven
[N NAWR N Y]

STOK0020419



Page 57 of 65

Case 4:05-cv-00329-GKF-PJC Document 1344-2 Filed in USDC ND/OK on 10/29/2007

% ] ! ]
_ .m 11_.. I__-,IL.I - — - 4 m
wd el Im.-. ,-x_T, _t;._l | 4 S S SO SO DR S el
N e _q =t g A - i._ ke A ]
Aol ool L T
ST T /-l I S T
3SR TR T
AL ety R
. :!._ii — -..I..‘, A B e e e R I e e N -
...L:.L":l e R . ;_ RS SR N N AU, S - M i
-ﬂ.m.m.s r._!_r = : . im e B e o .m.i - .milp e
|m . .cl_ “. . fror s u—
m.uu l..s_iul;m\n._i%-t — 1#uwm _.f_._J - i‘_. ..m N - SREt S
ﬂ_;u SO TV PO N RO Piout o I Y O O T _,..--m..s. - L

[ vl Hi

MILL L A ..11:.... A .....11. B

—— i ey e
'

m
|
w
__
&
_
_
|
_
m

- ou_?;?-_.zo b

m
|
|
.
|
_

[

e

DT e e e e,
R
i H i i
P bt
T,
B : . |
;
I
w L
e ] —
i
¥ H
1 !
1 I
oo
m _ o
i
i
s at
Py i
P :
' H s !
L
LIRS S L AN P
S
{ 1
1 '
; | .
| L
! i :
= ———pee
i P
i

TR

STOK0020420



Case 4:05-cv-00329-GKF-PJC Document 1344-2 Filed in USDC ND/OK on 10/29/2007

QL0 L 6
oo i

Rl e

v‘-zwfu W
L2722 Cse?ct(_‘

L

]
ST =4 |

"11‘.';{:: T T G

‘ .
I = v
[P S Pe PRV PPN s I

!

1

Page 58 of 65

35

oot — 7 -
SELS o 1%0%a L . —
L t i .
___{QL_.ELES [T ._4-11 D i
____,l-__'_. S G S-S JEU . o
i i : ' t ) o :
SN SN S I ST e —_— L
1 B M .
! M : i :
"'—""_L‘ i BN i —f_' - 5"'_"‘! e T
i ! i . ! .
I B L i L NP AP —— — e
H ! ' 1 H H
TR I .E__ [ SN ST o R B
: . .
L, IR § O
: ;
4 R - —_ e v oo b e
B ' . H - ' +
H i ‘ : . . H :
O aman bl T B e et ST PR S I. i
3 ! : . | i t ; : . H
H N «3. —_— e —
i i N - + T T
oo i ! . : ! ! Do
- .-!——--E———-a_ -T ._..g..._li._....?.. e e — e e :,.u_..
. 1 H ; | i '
| — SN SPR - J DU PR —
LI S S S :
| \ )
B AU U SR . e T
, : i ! i
Hates B R

; %f‘a“'ﬁ N
DA J00 T R S0 (P A S Sy

——*—_i__;—'—i.“-“ N DS , 3oeme ‘E ._i_
IR SN A

IR f iR

.......

STOK0020421




Page 59 of 65

Case 4:05-cv-00329-GKF-PJC Document 1344-2 Filed in USDC ND/OK on 10/29/2007

2¢y0200X01S

'F.,m.;.w,. [P

ST

T,

e

JRREPL L AR o

R

RN

§ bL188,1822 L}

i

OF'EIV'S 20N ¥ 5N
o

B Z-0vinee- | NSS|
1SS 0N Uy

W Ufwl s L
DOES-ZCB [ESZ) XV » 0009228 oE)
VG LIDL-YEVBO YN ‘TwoTE]

NOWYHOIHOD SNMHYa 71
Jo npcd ¥

Uad Jauires-Ie ux 10 1ound ¥ BEn EiNER j1eq o4

wscud Joidod pus mjat Ados-|inw ‘skcogqeiou
pefdus pus pends ‘18] Q10| ‘100 Bi8§ PUNOC-aTE
petpd wowna puw piapueis | LaPNA B U] 6T0mAY

TSI 0 TPUY I8 KA D PR} R )0 Buipicad I
Peom wg inoyBnaap pesn Ajeppa b 1) aBeuy uenidin
oy} EIUTUUS DUT I0I0M DOYS ©) pUwess sednd
Buiptat RN T ORI ¥ = e ®41 W SjH.

FTVIDATAH

&

J9jdloed BUnUM J00MING 16} s1onpoud BupLIm J00RINE,,

st s ctys ORI
e e

i
|




Case 4:05-cv-00329-GKF-PJC  Document 1344-2 Filed in USDC ND/OK on 10/29/2007 Page 60 of 65

Miller Kelfer Bullock Pedigo
Attorneys and Counselors September 19, 2007

Robert George (Via email and FedEx)
Kutak Rock LLP

214 W Dickson St

The Three Sisters Building

Fayetteville AR 72701-5221

Re:  State of Oklahoma v, Tyson et al.,
No. 05-CV-0329-TCK-SAJ

Dear Robert:

Your letter of August 29, 2007, incorrectly characterizes the Plaintiff’s production of it
sampling data. Your charge that we did not complete our production as ordered, but
“‘dribbled information and materials out to the defendants in seven separate installments”
is a gross mischaracterization of our production. While it is true that there have been
repeated supplements of our initial production, this is because as new data has been
developed, it has been produced. It is our intent to continue to produce the data as it
becomes available from our scientists until all of the data is produced.

Frankly, I do not understand your complaint that it is prejudicial to the Defendants for us
to provide you the data at the point where it completes our internal QA/QC review. It is
only at that point that the data becomes available to our scientists and eligible for
inclusion in their analysis. The suggestion that Defendants are prejudiced unless they pet
data before Plaintiff's own scientists receive it is absurd. By providing it to you in this
manner, we are meeting both the spirit and the letter of the Court’s order.

As for your more specific issues, I will address them in the order in which you raised
them:

OI.  Categories of Sampling Data and Materials Allegedly Being Withheld:

A, DNA/Microbial Source Tracking Test Results

I have discussed with my client the issue of whether to claim a proprietary interest in this
method. While it is the result of what arc well-established scientific methods, the
application of these methods to tracking bacteria from poultry waste as it moves through
the environment appears to be a significant advance in the traditional ways of tracking
such waste. Even so, my client has determined not to make a proprietary claim on this

Miller Keffer Bullock Pedigo LLC * Licensed in OK: ). Randall Miller = Lbuls W, Bullock = Licensad in TX: Wllam R Keffer »
222 5. Kenosha Ave. * Tulsa, OK 74120 » 9[8-5B4-200) « Fax 918-743-4689 » wwaw.mkbp-law.net




Case 4:05-cv-00329-GKF-PJC  Document 1344-2 Filed in USDC ND/OK on 10/29/2007 Page 61 of 65

method. There may be other states or municipalities who might wish to use this method
to help them hold your client or other poultry integrators accountable for the damage
done to their waters by the waste disposal methods employed by Tyson and others. The
State has determined that it will not act in a manner to diminish such use.

We have now completed the process of using accepted scientific methods investigating
the possible use of DNA to track pouliry waste as it moves through the watershed. We
have not yet determined whether we will offer any proof at trial or file an expert report
concerning this method, It remains our view that federal law does not require the
production of any of this information or the resulting analysis, This is classic attomey
work product. Even so, without waiving our objections, I have enclosed with this letter
the Standard Operating Procedure relating to the collection of samples related to this
analysis. See SOP Section 5.3 on attached Disc STOK_CD18. Regarding your request
for the data produced and the method used, I have received a report, but need to consult
with the experts to assure that it is responsive to your request. I have scheduled a
conference call with them for Friday. After that conference, I will report to you and
hopefully be in a position to provide the information which you have requested.

At this time,. T am not producing the reports concerning the process used in developing
this method. That process is work product and involves the opinion of experts. The
Court has not ordered the disclosure of that opinion. It has set a deadline for the
production of expert opinion. If we decide to offer this in evidence, the expert opinion
will be offered at that time. I want to be clear that, in making tkis production, we are
not waiving our claim of attorney work product and will not provide any discovery
as to the expert opinions concerning the development of this method, its validity or
the validity of the data produced until the date for filing expert reports. That will be
done only if we determine to offer an expert opinion relative to the use of this method.

Contrary to your assertion of prejudice by the timing of this production, providing this
information and data at this time is a great benefit to the defendants. It is well in advance
of the Court’s schedule for the production of expert reports and will give you an
advanced look at what might be presented to the Court.

B.  Sediment Geoprobe Groundwater Sampling Data:

You appear to be under a misperception that our Geoprobe work has been directed at
collecting sediment cores. We have not collected or analyzed sediments in connection
with our Geoprobe sampling and therefore you will not be receiving any analysis of
sediments from this effort. We have collected some water samiples; and when the data
has completed our internal QA/QC review, it will be provided. I checked with the CDM
lab and they have not received the completed reports from the outside labs. [n response
to your great interest in this data, the CDM lab has asked the labs to expedite their
processing of the water collected. I will provide that at the earliest possible time.

C. Data and Sampling Documents Still Listed on the State’s Revised Privilege Log:
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[tem No. 213: This is a reference to the data which comprises the aerial photograph of
the IRW which was provided to you in the February production. As explained in my
February 1, 2007 letter, we produced it in the native format and informed you at that time
that it could be viewed using either Arc View or Arcgis software. This will be removed
from the privilege log.

Item No. 214: The digital data, analysis of agricultural census authored by Lithochimeia,
is just that. It is the analysis of agricultural census data published by various government
agencies. The data which was analyzed is generally available, This is classic work
product and, to the extent that it is required to be produced, it will be produced when the
expert reports are filed. Under the Court’s order and the Federal Rules, you are not
entitled to such analysis at this time.

[tem No. 215: Field notes relating to the sediment sampling locations in 2005. Those
were produced and you will find those at OK-PL 3947-4332, This will be removed from

the privilege log.

I[tem No. 216. Regarding the photographs and digital photographs with included text, I
believe that those were included in the previous production. In order to insure that you
have received them, 1 am including a copy of them with this letter, See Disc
STOK_CD17 (28825-28850). We will amend the privilege log to reflect this.

Item No. 217: An un-redacted Standard Operating Procedure, including Section 5.3, is
being produced as indicated previously. See attached Disc STOK _CD18 (20762-20970).
We will amend the privilege log to reflect this.

Item No. 218: See above.

D, QAPP and Validated Data Reports:

L. Quelity Assurance Project Plans: The Plaintiff does not have a formal QAPP
plan. QA/QC is provided in the lab reports.

2. Validated Data Reports: We do nat have a Validated Data Report. Our QA/QC
procedures provide the needed review of data.

IV.  Alleged Incomplete Productions or Missing Information:

A. GPS Coordinates and Sampling Locations Information: As your letter indicates,
on May 21 we provided you with the coordinates for approximately 354 sampling
locations. As to the locations which you have questions about, 1 have made

inquiries and will provide the information to you as soon as it is received.

B. Allegedly missing SOP's:
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1. Sediment Cores collected in 2005. You will find the SQP for that at STOK
22211-22219 which was produced in March 2007,

2. Sub-bottom survey. This was conducted by a subcontractor and we do not have
an SOP for that survey.
3. 2004 sediment grab sample. The protocol for that sample is attached. See Disc

STOK_CD17 (28822-28824).
4, BIOSEP data. There was not an SOP for the collection of the BIOSEP data.

5. Sediment toxicity samples. The SOP for that is contained in the report from the
lab

6. DNA fingerprinting. As discussed above, it is being produced.

C. Fish Kill Data: You will find attached a report by Jeffery Janik (STOK_CD18,
28821) and a spreadsheet with the relevant data (STOK_CD18, 29425-29427).
This comprises all of the data analyzed related to this fish kill,

D. Benthic Macro-invertebrate and Periphyton Data:

1. Sampling and Location Information: The additional data which was not included
is being assembled and will be provided.

2. Readable Benthic and Periphyton Data: You indicate that some of the data sheets
regarding this are unreadable. If you will indicate which ones, I will see that you

have resdable information.
E. Mapsﬁ
L. Sample Location Maps, [t is not clear what you are referring to when you

reference maps. We have previously provided the aerial photo, and the blowups
of that photo on which the sampling grids for soil sampling were laid out. As you
indicate, you have also found maps in the field bocks. For example, in the Field
Books for the 2005 Sediment Sampling, which you apparently overlooked, there
dre numerous maps. We did not keep road maps and other driving directions. I
believe that we have produced all of the maps which were retained as part of our
sampling program.

2. Isopach Maps. The Isopach Map is attached. See Disc STOK_CD16.
F. Sediment Data (2004/2005)

1. Sediment Core Data: There was no analysis of Cores 00 and 05. Similarly, there
has not been any particle size data collected as to the Cores. As for the
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Appendices, I have attached a complete copy of the reports and the appendices.
See STOK_CD17 (28872-29424).

2, Incomplete Sediment Sample Data. Your letter suggests that you understand
there were up to 515 possible sediment sampling locations that were considered.
As indicated by your analysis, we analyzed only approximately 119 samples from
these locations. You have all of the data concerning the analysis of these samples.

G. BIOSEP Bead Data: This is attached. See Disc STOK,_CD17 (28851-28871).

H. Automated High Flow Sampling Data: The height and width information which
you seek is in the field books.

L QA/QC Lab Packages: We are reviewing all of the labs which you listed
suggesting incomplete QA/QC reports. We will supplement to the extent that any
of the reports are missing this information,

. Chain of Custody: Other than pointing to one instance, you do not identify where
there is not a complete chain of custody. In spite of that, we are conducting a

complete review of this and will provide chain of custody information where
needed.

We have produced a massive quantity of data and, contrary to your assertions, it has been
well organized and presented in a timely manner. It is true that due to the fact that it has
been produced as it has been developed, it has not been organized as it would have been
had you waited for the data to be completely assembled and then produced. It is also true
that we have not done the data entry task for you. But even there, we have assisted you
to @ great extent by providing a spread sheet with the sample identifications and
locations; and consistent with that, we will provide informatien concerning the sample
locations you asked about. I am confident that we have met not only the letter but the
spirit of the Court’s order.

If, after reviewing this letter, yon conclude that it does not answer your questions
adequately, we should schedule a meet and confer so that we have an opportunity to
fairly resolve your concemns.

Sincerely,
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